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WASHINGTON, D. C., DECEMBER 20, 1932 


In a prohibition case, the court held 
that the defense of entrapment, based 
upon evidence that a_ prohibition 
agent instigated the offense of sale by 
persuasion and other inducements, 
was avilable to the defendant.. The 
trial court erred, the majority opinion 
of Mr. Chief Justice Hughes declares, 
in holding as a matter of law that 
there was no entrapment and in re- 
fusing to submit the issue to the jury. 
The availability of the defense was 
grounded by the majority of the court 
on the principle that the statute 
charged to be violated should ,reason- 
ably be construed as not to Nnclude 
acts committed by the instigation of 
Governient officials. Mr. Justice Mc- 
Reynolds was of the opinion that the 
judgment of conviction should be af- 
firmed. 

In a ceparaie opinion by Mr. Justice 
Roberts, concurred in by Mr. Justices 
Brandeis and Stone, it is stated that 
the judgment should be reversed, as 
concluded by the majority, but that 
the trial court should be instructed 
to quasi the indictment and discharge 
the defendant. These members of the 
court disagreed with the basis of the 
majority's conclusion as to the avail- 
ability ofthe defense of entrapment. 
They siated ihat the applicable prin- 
ciple is that ‘he courts must be closed 
to trial of a crime instigated by the 
Government's own agents as a matter 
of public policy. 


C. V. SorreE.is 
v. 
UNITED STATES. 
Supreme Court of the United States. 
No. 177. 
On writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit. 
Joun Y. Jorpan Jr. (A. HALL JOHNSTON 
with him on ti:e brief), for petitioner; 
Tuomas D. ‘THacuer, Solicitor General 
(WuitNEY NortH Seymour, JOHN J. 
Byrne, Watter GELLHORN, Pau. D. 
MILLER and W. Marvin SMITH with him 
on the brief), for respondent. 


Opinion of the Court 
Dec. 19, 1932 


Mr. Chief Justice Hucues delivered the 
opinion of the court. 

Defendant was indicted on two counts 
(1) for possessing and (2) for selling, 
on July 13, 1930, one-half gallon of whis- 
key in violation of the National Prohibi- 
tion Act. He pleaded not guilty. Upon 
the trial he relied upon the defense of 
entrapment. The court refused to sus- 
tain the defense, denying a motion to di- 
rect a verdict in favor of defendant and 
also refusing to submit the issue of en- 
trapment to the jury. 
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| that “as a matter of law” there was no 
| entrapment. Verdict of guilty followed, 
| motions in arrest, and to set aside the 
| verdict as contrary to the law and the evi- 
dence, were denied, and defendant was 

sentenced to imprisonment for eighteen 

| months. ‘The Circuit Court of Appeals 
affirmed the judgment (57 F. 2d) 973) and 

this Court granted a writ of certiorari 

limited to the question whether the evi- 

dence was sufficient to go to the jury upon 

the issue of entrapment. 

The Government, while supporting the 

| conclusion of the court below, also urges 
that the defense, if available, should have 

been pleaded in bar to further proceedings 

under the indictment and could not be 

raised under the plea of not guilty. This 

question of pleading appropriately awaits 

the consideration of the nature and 

grounds of the defense. 


| The substance of the testimony at the 
| trial as to entrapment was as follows: For 
the Government, one Martin, a prohibi- 


tion agent, testified that having resided 
for a time in Haywood County, N. C., 
where he posed as a tourist, he visited de- 
fendant’s home near Canton, on Sunday, 
| July 13, 1930, accompanied by three resi- 
dents of the county who khew the de- 
fendant well. He was introduced as a 
| resident of Charlotte who was stopping 
for a time at Clyde. The witness ascer- 
| tained that defendant was a veteran of 
the World War and a former member of 
the 30th Division A. E. F. Witness in- 
formed the defendant that he was also an 
ex-service man a former member of the 
same Division, which was true. Witness 
| asked defendant if he could get the wit- 
ness some liquor and defendant stated 
that he did not have any.’ Later, there 
was a second request without result. One 
of those present, one Jones, was also an 
ex-service man a former member of the 
30th Division, and the conversation turned 
to the war experiences of the three. After 
this, witness asked defendant for a third 
time to get him some liquor, whereupon 
| defendant left his home and after a few 
minutes came back with a half gallon of 
| liquor for which the witness paid de- 
fendant five dollars. Martin also testified 
that he was “the first and only person 
among those present at the time who said 
anything about securing some liquor,” and 


The journal of the proceedings of 
the Supreme Court on Dec. 19 will 
be found on page 4 of section 1 of 
this issue. 

Digest summaries of the opinions 
printed in this Supplement will ap- 
pear in the issue of The United 
States Daily of Dec. 21. 


The court ruled ' 
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that his purpose was to prosecute the de- 
fendant for procuring and selling it. The 


Government rested its case on Martin’s 


testimony. e 


Defendant called as witnesses the three | 


persons who had accompanied the pro- 
hibition agent. In substance, they cor- 
roborated the latter’s story but with some 
additions. Jones, a railroad employe, tes- 
tified that he had introduced the agent 
to the defendant “as a furniture dealer 
of Charlotte,” because the agent had so 
represented himself; that witness told de- 
fendant that the agent was “an old 30th 


Division man” and the agent thereupon | 


said to defendant that he “would like to 
get a half gallon of whiskey to take back 
to Charlotte to a friend of his that was 


in the furniture business with him, and | 


that defendant replied that he “did not 


fool with whiskey”; that the agent and | 


his companions were at defendant’s home 


asked the defendant three or four or prob- 
ably five times to get him, the agent, 
some liquor.” Defendant said “he would 
go and se if he could get a half gallon 
ot liquor” and he returned with it after 
an absence of “between 20 and 30 min- 
utes.” 
he had never heard of defendant being 


in the liquor business, that he and the | 
and | 
that he believed “one former war buddy | 


defendant were “two old buddies,” 


would get liquor for another.” 


Another witness, the timekeeper and as- 
sistant paymaster of the Champion 


Fibre Company at Canton testified that | 


defendant was an employe of that com- | voves v. United States, 249 Fed. 191. 


pany and had been “on his job continu- 
ously without missing a pay day since 
March, 1924.” Witness identified the time 
sheet showing this employment. This 
witrcss and three others who were neigh- 


bors of the defendant and had known | peonie’ 18 Colo. 373; Williams v. Georgia, | 


United States v. Whittier, 5 | 


him for many years testified to his good 
character. 

To rebut this testimony, the Govern- 
ment callec three witnesses who testified 


that the defendant had the general repu- | 


There was no | as, for example, in the case of a prosecu- 


tation of a rum runner. 
evidence ‘that the defendant had ever 
possessed or.sold any intoxicating liquor 
prior to the transaction in question. 


It is clear that. the evidence was suffi- 


cient to warrant a finding that the act | 


for which defendant was prosecuted was 
instigated by the prohibition agent, that 


it was the creature of his purpose, that | 


defendant had no previous disposition to 
commit it but was an industrious, law- 
abiding citizen, and that the agent lured 
defendant, otherwise innocent, to its com- 
mission by repeated and persistent soiici- 
tation in which he succeeded by taking 


advantage of the sentiment aroused by | 


reminiscences of their experiences as com- 
panions in arms in the World War. Such 
@ gross abuse of authority given for the 
purpose of detecting and punishing crime, 
and not for the making of criminals, de- 
serves the severest condemnation, but the 
question whether it precludes prosecution 
or affords a ground of defense, and, if 
so, upon what theory, has given rise to 
conflicting opinions. 
cers or employes 


of’ the Government 


merely afford opportunities or facilities | 
for the commission of the offense does | 


not defeat the prosecution. Artifice and 
stratagem may be employed to catch those 


| publication, 


| Government, and 
“for ,-robably an hour or an hour and a | 


half and that during such time the agent | tion to commit the alleged offense and in- | 


SUPREME COURT DECISIONS 


engaged in criminal enterprises. Grimm 


v. United States, 156 U. S. 604, 610; Goode 


. United States, 159 U. S. 663, 669; Rosen 
v. United States, 161 U. S. 29, 42; Andrews 


v. United States, 165 U. S. 311, 315; Bates 
v. United States, 10 Fed. 92, 94; Note, page 
97. United States v. Reisenweber, 288 Fed. 
520, 526; Aultman v. United States, 289 
Fed. 251. (Note No. 1.) The appropriate 
object of this permitted activity, fre- 
quently essential to the enforcement of 
the law, is to reveal the criminal design; 
to expose the illicit traffic, the prohibited 
the fraudulent use of the 
mails, the illegal conspiracy, or other of- 
fenses, and thus to disclose the would-be 
violators of the law. 
| tion is presented when the criminal de- 
sign originates with the officials of the 
they implant in the 
mind of an innocent person the disposi- 


duce its commission in order that they 
may prosecute,, 

The Circuit Court of Appeals reached 
the conclusion that the defense of en- 
trapment can be maintained only where, 





Jones added that at that time | 


| There 


as a result of inducement, the accused is 
placed in the attitude of having commit- 
ted a crime which he did not intend to 
commit, or where, by reason of the con- 
sent implied in the inducement, no crime 
has in fact been committed. 57 F (2d) 
p. 974. As illustrating the first class, refer- 


| ence is made to the case of a sale of 
liquor to an Indian who was disguised so | 


as to mislead the accused as to his iden- 
tity. United States v. Healy, 202 Fed. 349; 
In 
the second class are found cases such as 


| those of larcency or rape where want of 


consent is an element of the crime. Regina 
v. Fletcher, 8 Cox, C. C. 131; Rex v. Mc- 
Daniel, Fost, 121, 127, 128; Connor v. 


55 Ga. 391; 
Dill. 35; State v. Adams, 115 N. C. 1775. 
may also be physical conditions 
which are essential to the offense and 
which do not exist in the case of a trap, 


tion for burglary where it appears that by 


reason of the trap there is no breaking. | 
Rex v. Egginton, 2 Leach, | 
C. C. 913; Regina v. Johnson, Car & Mar. | 


(Note No. 2.) 


218; Saunders v. People, 38. Mich. 218; 
People v. McCord 76 Mich. 200; Allen v. 
State, 40 Ala. 334; Love v. People, 160 Ill. 
501. But these decisions applying accepted 
principles to particular offenses, do not 
reach, much less determine, the present 
question. Neither in reasoning nor in ef- 
fect do they prescribe limits for the dot- 


| trine of entrapment. 


While this Court has not spoken on 
the precise question (see Casey v. United 
States, 276 U. S. 413, 419, 423 [Note No. 3]), 
the weight of authority in the lower Fed- 


eral courts is decidedly in favor of the | 


view that in such case as the one before 


| us the defense of entrapment is available. | 


| The Government concedes that its con- 
tention, in supporting the ruling of the 
Circuit -Court of Appeals, is opposed by 


| decisions in all the other Circuits except 
| the Tenth Circuit, and no decision in that | 
It is well settled that the fact that offi- | 


Circuit suggesting a different view has 
been brought to our attention. See Capu- 


ano v. United States (C. C. A. Ist), 9 F. | 


(2d) 41, 42; United States v. Lynch (S. 
D. N. Y., Hough, J.), 256 Fed. 983, 984; 
Lucadamo v. United States (C. C. A. 2d), 


v. United States, 162 U. S. 420, 423; Price | 


A different ques- | 
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280 Fed. 653, 657, 658; Zucker v. United 
States (C. C. A. 3d), 288 Fed. 12, 15; Gar- 
gano v. United States (C. C. A. 5th), 24 F. 
(2d) 625, 626; Cermak v. United States 
(Cc. C. A. 6th), 4 F. (2d) 99; O’Brien v. 
United States (C. C. A. 7th), 51 Fed, 674, 
| 679, 680; Butts v. United States (C. C, A. 
8th), 273 Fed. 35, 38; Woo Wai v. United 
States (C. C. A. 9th), 223 Fed. 412. And 
the Circuit Court of Appeals of the Fourth 
Circuit, in the instant case, was able to 
reach its conclusion only by declining to 
; follow the rule which it had laid down 
in its earlier decision in Newman v. United 


| States, 299 Fed. 128, 131. (Note No. 4.) It 
| should be added that in many cases in 
which the evidence has been found insuffi- 
cient to support the defense of entrap- 
ment the availability of that defense, on 
a showing of such facts as are present 
here, has been recognized. (Note No. 5.) 
| The Federal courts have generally ap- 
proved the statement of Circuit Judge 
Sanborn in the leading case of Butts v. 
United States, supra, as_ follows: 
“The first duties of the _ officers 
of the law are to prevent, not to 
punish crime. It is not their duty to incite 
to and create crime for the sole purpose 
of prosecuting and punishing it. Here the 
evidence strongly tends to prove, if it does 
| not conclusively do so, that their first and 
| chief endeavor was to cause, to create, 
crime in order to punish it, and it is un- 
conscionable, contrary to public policy, 
and to the established law of the land to 
punish a man for the commission of an 
offense of the like of which he had never 
been guilty, either in thought or in deed, 
and evidently never would have been 
guilty of if the officers of the law had 
ienot inspired, incited, persuaded, and lured 
him to attempt to commit it.” The judg- 
ment in that case was reversed because 
of the ‘fatal error’ of the trial court in 
refusing to instruct the jury to that effect. 
In Newman v. United States, supra, the 
applicable principle was thus stated by 
Circuit Judge Woods: “It is well settled 
that decoys may be used to entrap crim- 
| inals, and to present opporunity to one 
intending or willing to commit crime. But 
decoys are not permissible to ensnare the 
innocent and law-abiding into the com- 
mission of crime. When the criminal de- 
sign originates, not with the accused, but 
is conceived in, the mind of the Govern- 
ment officers, and the accused is by per- 
suasion, deceithul representation, or in- 
ducement lured into the commission of a 
criminal act, the Government is estopped 
by sound public policy from prescution 
therefor.” These quotations sufficiently in- 
dicate the grounds of the decisions above 
cited. 

The validity of the principle as thus 
stated and applied is challenged both 
upon theoretical and practical grounds. 
The argument, from the standpoint of 
principle, is that the court is called upon 
to try the accused for a particular of- 
fense which is defined by statute and that, 
if the evidence shows that this offense has 
knowingly been committed, it matters not 
that its commission was induced by officers 
of the Government in the manner and cir- 
cumstances assumed. It is said that where 
one intentionally does an act in circum- 
stances known to him, and the particular 
conduct is forbidden by the law in those 
circumstances, he intentionally breaks the 
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law in the only sense in which the law 
considers intent. Ellis v, United States, 206 
U. S246, 257. Moveover, that as the 
statute is designed to redress a public 
wrong, and not a private injury, there is 
no ground for holding the Goverment 
estopped by the conduct of its officers from 
prosecuting the offender. To the sugges- 
tion of public policy the objectors answer 
that the Legislature, acting within its con- 
stitutional authority, is the arbiter of pub- 
lic policy (Note No. 6) and that, where 
conduct is expressly forbidden and penal- 
ized by a valid statute, the courts are mot 
at liberty to disregard the law and to bar 
a prosecution for its violation because they 
are of the opinion that the crime has been 
instigated by Government officials. 


It is manifest that these arguments rest | 


entirely upon the letter of the statute. 


They take no account of the fact that its | 


application in the circumstances under 
consideration is foreign to its purpose; 
that such an @pplication is so shocking to 
the sense of justice that it has been urged 
that it is the duty of the court to stop 
the pfosecution in the interest of the Gov- 
ernment itself, to protect it from the il- 
legal conduct of its officers and to preserve 
the purity of its courts. Casey v. United 
States, supra. 
the statute having such an effect—creat- 
ing a situation so contrary to the purpose 
of the law and so inconsistent with its 
proper enforcement as to invoke such a 
challenge—fairly be deemed to be within 
its intendment? 

Literal interpretation of statutes at the 
expense of the reason of the law and pro- 
ducing absurd consequences or flagrant 
injustice has frequently been condemned. 
In United States v. Palmer, 3 Wheat. 610, 
631, Chief Justice Marshall, in construing 
the Act of Congress of April 30, 1790, sec- 
tion 8 (1 Stat. 113) relating to robbery on 
the high seas, found that the words “any 


person or persons” were “broad enoygh to | 


comprehend every human being,” but he 
concluded that “general words must not 
only be limited to cases within the juris- 
diction of the state, but also to those ob- 
jects to which the legislature intended to 
apply them.” In United States v. Kirby, 
7 Wall. 482, the case arose under the Act 
of Congress of March 3, 1825 (4 Stat. 104) 
providing for the conviction of any per- 
son who “shall knowingly and willfully 
obstruct or retard the passage of the mail, 
or of any driver or carrier * * * carrying 
the same.” Considering the purpose of 
the statute, the Court held that it had no 
application to the obstruction or retarding 
of the passage of the mail or of its carrier 
by reason of the arrest of the carrier upon 
@ warrant issued by a state court. The 
Court said: “All laws should receive a 
sensible construction. General terms 
should be so limited in their application 
as not to lead to injustice, oppression, or 
an absurd consequence. It will always, 
therefore, be presumed that the legislature 
intended exceptions to its language which 
would avoid results of this character. The 
reason of the law in such cases should 
prevail over its letter.” And the Court 
supported this conclusion by reference to 
the classical illustrations found in Puffen- 
dorf and Plowden, Id., pp. 486, 487. 
Applying this principle in Lau Ow Bew 


v. United States, 144 U. S. 47, the court | States, 242 U. S. 27, 42. 


But can an application of | 


| 





| Carlisle v. United States, 


| sion and to punish them. 
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decided that a statute requiring the per- 


mission of the Chinese Government, and | 
“every | 


identification by certificate, of 
Chinese person other than a laborer,” en- 
titled by treaty or the act of Congress to 
come within the United States, did not 


apply to Chinese merchants already domi- 
ciled in the United States, who had left 
the country for temporary purposes, animo 
revertendi, and sought to reenter it on 
their return to their business and their 
homes. And in United States v. Katz, 
271 U. S. 354, 362, construing section 10 of 
the National Prohibition Act so as to avoid 
an unreasonable application of its words, 
if taken literally, the court again declared 
that “general terms descriptivev of a class 
of persons made subject to a criminal 
statute may and should be limited where 
the literal application of the statute would 
lead to extreme or absurd results, and 
where the legislative purpose gathered 
from the whole Act would be satisfied by 
a more limited interpretation.” (Note No. 
1.) See, to the same effect, Heydenfeldt v. 
Daney Gold Company, 93 U. S. 634, 638; 
16 Wall. 147, 
153; Oates v. Nationa! Bank, 100 U. S. 
239; Chew Heong v. United States, 112 U. 
S. 536, 555; Holy Trinity Church v. United 
States, 143 U. S. 457; 459-462; Hawaii v. 
Mankichi, 190 U. S. 197, 212-214; Jacobson 
v. Massachusetts, 197 U. S. 11, 39; United 
States v. Jin Fuey Moy, 241 U. S. 394, 402; 
Boender v. Barnett, 255 U. S. 224, 226; 
United States v. Chemical Foundation, 272 
U. &..1, 18, 

We think that this established princi- 
ple of construction is applicable here. 
We are unable to conclude that it was the 
intention of the Congress in enacting this 
statute that its processes of detection and 
enforcement should be abused by the 
instigation by government officials of an 
act on the part of persons otherwise inno- 
cent in order to lure them to its commis- 
We are not 
forced by the letter to do violence to the 
spirit and purpose of the statute. This, 
we think, has been the underlying and 
controlling thought in the suggestions in 
judicial opinions that the Government in 
such a case is estopped to prosecute or 
that the courts should bar the prosecu- 
tion. If the requirements of the highest 
public policy in the maintenance of the 
integrity of adminisration would preclude 
the enforcement of the statute in such 
circumstances as are present here, the 
same considerations justify the conclu- 
sion that the case lies outside the pur-~ 
view of the act and that its general words 
should not be construed to demand, a 
proceeding at once inconsistent with that 
policy and abhorrent to the sense of 
justice. This view does not derogate from 
the authority of the court to deal appro- 
priately with abuses of its process and it 
obviates the objection to the exercise by 
the court of a dispensing power in for- 
bidding the prosecution of one who is 
charged with conduct assumed to fall 
within the statute. 

We are unable to approve the view that 
the court, although treating the statute 
as applicable despite the entrapment, and 
the defendant as guilty, has authority to 
grant immunity, or to adopt a procedure 
to that end. .It is the function of the 
court to construe the statute, no _to de- 
feat it as construed. Clemency is the func- 
tion of the Executive. Ex parte United 
In that case, 
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this court decisively denied such wanna 
to free guilty defendants, in holding that 
the court had no power to suspend sen- 
tences indefinitely. The court, speaking 
by Chief Justice White, said—“if it be that 
the plain legislative command fixing a 
specific punishment for crime is subject 


to be permanently set aside by an implied 
judicial power upon considerations ex- 
traneous to the legality of the conviction, 
it would seem necessarily to follow that 
there could be likewise implied a dis- 
cretionary authority to permanently re- 
fuse to try a_criminal charge because 
of the conclusfon that a particular act 
made criminal by law ought not to be 
treated as criminal. And thus it would 
come to pass that the possession by the 
judicial department of power to perma- 
nently refuse to enforce a law would re- 
sult in the destruction of the conceded 
powers of the other departments and 
hence leave no law to be enforced.” And 
while recognizing the humane considera- 
tions which had led judges to adopt the 
practice of suspending sentences indefi- 
nitely in certain cases, the court found 
no ground for approving the practice 
“since its exercise in the very nature of 
things amounts to a refusal by the ju- 
dicial power to perform a duty resting 
upon it and, as a consequence thereof, to 
an interference with both the legislative 
and executive authority as fixed by the 
Constitution.” Id. pp. 51, 52. Where de- 
fendant has been duly indicted for an 
offense found to be within the statute, 
and the proper authoriities seek to pro- 
ceed with the prosecution, the courf can 
not refuse to try the case in the consti- 
tutional method because it desires to let 
the defendant go free. 

Suggested analogies from procedure 
in civil cases are not helpful. When courts 
of law refuse te sustain alleged causes 
of action which grow out of illegal 
schemes, the applicable law itself denies 
the right to recover. Where courts of 
equity refuse equitable relief because com- 
plainants come with unclean hands, they 
are administering the principles of equita- 
ble jurisprudence governing equitable 
rights. But :n a criminal prosecution, the 
statute defining the offense is necessarily 
the law of the case. 

To construe statutes so as to avoid ab- 
surd or glaringly unjust results, foreign to 
the legislative purposes, is, as we have 
seen, a traditional and appropriate func- 
tion of the courts. Judicial nullification 
of statutes, admittedly valid and applica- 
ble, has, happily no place in our system. 
The Congress by legislation can always, if 
it desires, alter the effect of judicial con- 
struction of statutes. We conceive it to 
be our duty to construe the statute here in 
question reasonably, and we hold that it 
is beyond our prerogative to give the 
statute an unreasonable construction, 
confessedly contrary to public policy, and 
then to decline to enforce it. 

The conclusion we have reached upon 
these grounds carries its own limitation. 
We are dealing with a statutory prohibi- 
tion and we are simply concerned to as- 
certain whether in the light of a plain 
public policy and of the proper administra- 
tion of justice, conduct induced as stated 
should be deemed to be within that pro- 
hibition. We have no occasion to consider 
hypothetical cases of crimes so heinous or 
revolting that the applicable law would 
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admit of no exceptions. No such situation | prove it. The Government in such a case | sons and upon grounds other than those 


is presented here. 
case must be determined by the scope of 
the law considered in the light of what 
may fairly be deemed to be its object. 
Objections to the defense of entrapment 


are also urged upon practical grounds. | 


But considerations of mere convenience 
must yield to the essential demands of 
justice. The argument is pressed that 
if the defense is available it will lead to 
the introduction of issues of a collateral 
character relating to the activities of the 
officials of the Government and to the 


conduct and purposes of the defendant | 


previous to the alleged offense. For the 
defense of entrapment is not simply that 
the particular act was committed at the 
instance of government officials. That is 
often the case where the proper action 
of ‘these officials leads to the revelation 
of criminal enterprises. Grimm v. United 
States, supra.. The predisposition and 
criminal design of the defendant are rele- 
vant. But the issues raised and the evi- 
dence adduced must be pertinent to the 
controlling question whether the defend- 
ant is a person otherwise innocent whom 
the Government is seeking to punish for 
an alleged offense which is the product 
of the creative activity of its own offi- 
cials. If that is the fact, common justice 
requires that the accused be permitted to 


Note No. 1.—See, also. Regina v. Williams, 
1 Car. & K. 195; People v. Mills, 178 N. Y. 274; 
People v. Ficke, 343 Ill. 367. 

Note No 
to Bates v. United States, 10 Fed. 97-99. 

No No. 
States, 277 

Note No. 
Adams, 59 


U. S. 


4.—See. 
Fed. 674; 


also, 
Sam Yick v. 


253 Fed. 862; Peterson v. 
Fed. 433; Billingsley v. 
Fed. 86, 89; Luterman v. 
Fed. 374, 377; 


United States, 
United States, 274 
United States, 281 
United States v. Pappagoda, 


255 


288 Fed. 214; Ritter v. United States, 293 Fed. | 


187; Di Salvo v. United States, 2 F. (2d) 
Silk v. United States, 16 Fed. F. (2d) 
Jarl v. United States, 19 F. (2d) 891; Corco- 
ran v. United States, 19 F. (2d) 901; United 
States v. Washington. 20 F. (2d) 160; Cline v. 
United States, 20 F. (2d) 494; United States v. 
Mathues, 22 F. (2d) 979; Driskill v. United 
States, 24 F. 
31 F. (2d) 42; Robinson v. United States, 32 
F. (2d) 505; Vaccaro v. Collier, 38 F. (2d) 862; 
Patton v. United States, 42 F. (2d) 68; and 
cases collected in note in O’Brien v. United 
States, 51 F. (2d) 674, 678, including decisions 
of State courts. Compare Rex v. Titley, 14 
Cox, C. C. 502; Blaikie v. Linton, 18 Scottish 
Law Rep. 583: London Law Times, July 
1881, p. 223; People v. Mills, 178 N. Y. 274; 
State v. Smith, 152 N. C. 798; Bauer v. Com- 
monwealth, 135 Va. 463; State v. Gibbs, 109 
Minn. 247; State v. Rippey, 127 S. C. 550. 
See, also, 18 A. L. R. Ann. 146; 28 Columbia 
Law Rev. 1067; 44 Harv. Law Rev. 
Cal. Law Rev. 283; 4h Yale Law J. 1249; 
Va. Law Rev. 316; 9 Tex. Law Rev. 276. 


Note No 5.—See cases cited in Note 4. 


Note No. 6.—See C. B. & Q. R. R. Co. v. 
McGuire, 219 U. S. 549; 565; Green v. Frazier, 
253 U.S. 233, 240. 

Note No. 7.—In Hawaii v. Mankichi, 190 
U. S. 197, 214, the court referred with approval 
to the following language of the Master of 
the Rolls (afterwards Lord Esher) in Plum- 
stead Board of Works v. Spackman, L. R 
13 Q. B. D. 878, 887: “If there are no means 
of avoiding such an interpretation of the 
statute,” (as will amount to a great hard- 
ship,) “a judge must come to the conclusion 
that the Legislature in inadvertence has com- 
mitted an act of legislative injustice; but 


222; 
568; 


to my mind a judge ought to struggle with | 


all the intellect that he has, and with all the 
vigor of .mind that he has, against such an 
interprethtion of an act of Parliament; and, 
unless he is forced to come to a contrary con- 
clusion, he ought to assume that it is impos- 
sible that the Legislature could have so in- 
tended.” 


The question in each | 


2.—See note of Francis Wharton | 
3.—Compare Olmstead v. United | 
438. 


United States v. | 
United | 
States, 240 Fed. 60, 65; United States v. Echols, | 


(2d) 525; Ybor v. United States, | 


30, | 


109; 2 So. | 
10 | 


is in no position to object to evidence | 


of the activities of its rapresentatives in | 


relation to the accused, and if the de- 
| fendant seeks acquittal by reason of en- 


| trapment he can not complain of an ap- | 


propriate and searching inquiry into his 
own conduct and predisposition as bear- 
ing upon that issue. If in consequence 
he suffers a disadvantage, he has brought 
it upon himself by reason of the nature 
of the defense. 


What has been said indicates the answer 
to the contention of the Government that 


1 | 
the defense of entrapment must be pleaded | of eienter. 


in bar to further*proceedings under the 
indictment and can not be raised under 
the plea of not guilty. This contention 
presupposes that the defense is available 


stated in the opinion of the court. 

Of late the term “entrapment” has been 
adopted by the courts to signify instiga- 
tion of crime by officers of government. 
The cases in which such incitement has 
been recognized as a defense have grown 
to an amazing total. (Note No. 1.) The 
increasing frequency of the assertion that 
the defendant was entrapped is doubtless 


due to the creation by staute of many new 
crimes, (e. g., Sale and transportation of 
liquor and narcotics) and the~correlative 
establishment of special enforcement 
bodies for the detection and punishment 
The efforts of members of 


| these forces to obtain arrests and con- 


victions have too often been marked by 


| reprehensible methods. 


| to the accused and relates only to the | 


manner in which it shall be presented. 
The Government considers the defense as 
analogous to a plea of pardon or of autre- 
fois convict or autrefois acquit, It is 
assumed that the accused is not denying 
kis guilt but is setting up special facts in 


bar upon which ‘he relies regardless of | 


his guilt or innocence of 


the crime | 


charged. This, as we have seen, is a mis- | 4 . 
serted involves more than obtaining evi- 


conception. The defense is available, not 
in the view that the accused though 
guilty may go free, but that the Govern- 
ment can not be permitted to contend that 


he is guilty of a crime where the Gov- | 


ernment officials are the instigators of his 
conduct. The Federal courts in sustain- 
ing the defense in such circumstances 
have proceeded in the view that the de- 
fendant is not guilty. The practice of re- 


quiring a plea in bar has not obtained. | 


Fundamentally, the question is whether 
the defense, if the facts bear it out, takes 
the case out of the purview of the statute 
because it can not be supposed that the 
Congress intended that the letter of its 
enactment shduld be used to support such 
a gross perversion of its purpose. 

We are of the opinion that upon the 
evidence produced in the instant case the 


Society is at war with the criminal 
classes, and courts have uniformly held 
that in waging this warfare the forces of 
prevention and detection may use traps, 
decoys, and deception to ébtain evidence 
of the commission of crime. Resort to 
such means does not render an indict- 
ment thereafter found a nullity nor call 
for the exclusion of evidence so procured: 
(Note No. 2.) But the defense here as- 


dence by artifice or deception. Entrap- 
ment is the conception and planning of 
an offense by an officer, and his procure- 
ment of its commission by one who would 
not have perpetrated it except for the 
trickery, persuasion, or fraud of the offi- 
cer. Federal and State courts have held 
that substantial proof of entrapment as 
thus defined calls for the submission of 
the issue to the jury and warrants an ac- 
quittal. The reasons assigned in support 
of, this procedure have not been uniform. 
Thus it has been held that the acts of 
its officers estop the government to prove 
the offense. The result has also been justi- 
fied by the mere statement of the rule 
that where entrapment is proved the de- 
fendant is not guilty of the crime charged. 


| Often the defense has been permitted 


defense of entrapment was available and | 


that as a matter of law there was no en- 
trapment and in refusing to submit the 
issue to the jury. 


that the trial court was in error in holding | 


upon grounds of public policy, which the 
courts formulate by saying they will not 


| permit their process to be used, in aid of 


The judgment is reversed and the cause | 


is remanded for further proceedings 
conformity with this opinion. 
Judgment reversed. 
Mr. Jus‘ice McREYNOLDs is of the opinion 
that the judgment below should be af- 
firmed. 


Mr. 


Dissenting Opinion 
Justice Roserts, 


in | 


a scheme for the actual creation of a 
crime by those whose duty is to deter its 
commission. 

This court has adverted to the doctrine 
(Note No. 3), but has not heretofore had 
occasion to determine its validity, the 
basis on which it should rest, or the pro- 


| cedure to be followed when it is involved. 


dissenting.—The | 


| facts set forth in the court’s opinion es- | 


| tablish that a prohibition enforcement of- 
ficer instigated the commission of the 


crime charged. The courts below held that | 


the showing was insufficient, as matter of 


law, to sustain the claim of entrapment, | 
and that the jury were properly instructed | 
to ignore that defense in their considera- | 


tion of the case. A conviction resulted. 


| The Government maintains that the issue | 


of entrapment is not triable under the 
plea of not guilty, but should be raised by 


manner by the court rather than by the 
jury, and as the trial court properly ‘de- 
cided the question, the record presents 
| no reversible error, I think, however, the 
| judgment should be reversed, but for rea- 


plea in bar or be adjudicated in some | 


| 


The present case affords the opportunity 
to settle these matters as respects the 
administration of the Federal criminal 
law. 

There is common agreement that where 
a law officer envisages a crime, plans it, 
and activates its commission by one not 
theretofore intending its perpetration, for 
the sole purpose of obtaining a victim 
through indictment, conviction and sen- 
tence, the consummation of so revolting 
a plan ought not to be permitted by any 
self-respecting tribunal. Equally true is 
this whether the offense is one at com- 
mon law or merely a creature of statute. 
Public policy forbids such sacrifice of de- 
cency. The enforcement of this policy 
calls upon the court, in every instance 
where alleged entrapment of a defendant 
is brought to its notice, to ascertain the 
facts, to appraise their effect upon the 
administration of justice, and to make 
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such order with respect to the further 
prosecution of the cause as the circum- 
stances require. 

This view calls for no distinction be- 
tween crimes mala in se and statutory 
offenses of lesser gravity; 
statutory construction, and attributes no 
merit to a guilty defendant; but frankly 
recognizes the true foundation of the 
doctrine in the public policy which pro- 


tects the purity of government and its 
processes. Always the courts refuse their 
aid in civil cases to the perpetration and 
consummation of an illegal scheme. In- 
variably they hold a civil action must be 


abated if its basis is violation of the de- | 


cencies of life, disregard of the rules, 


statutory or common law, which formu- | 


late the ethics of men’s relations to each 
other. Neither courts of equity nor those 
administering legal remedies tolerate the 
use of their process to consummate a 
wrong. (Note No. 4.) The doctrine of 
entrapment in criminal law is the ana- 
logue of the same rule applied in civil 
proceedings. 


entrapment, though in statement the rule 
is cloaked under the declaration that the 
government is estopped or the defendant 
has.not been proved guilty. 

A new method of rationalizing the de- 
fense is now asserted. This is to construe 


the act creating the offense by reading in | 


a condition or proviso that if the offender 


shall have been entrapped into crime the | 
law shall not apply to him. So, it is said, 


the true intent of the Legislature will be 
effectuated. This seems a strained and 
unwarranted construction of the statute; 
and amounts, in fact, to judicial amend- 
ment. It is not merely broad construc- 
tion, but addition of an element not con- 


tained in the legislation. The constituents | 


of the cffense are enumerated by the 
statute. If we assume the defendant to 
have been a person of upright purposes, 
law abiding, and not prone to crime—in- 
duced against his own will and better 
judgment to become the instrument of 
the criminal purpose of another—his ac- 
tion, so induced. none the less falls 
within the letter of the law and renders 
him amenabic to its penalties. Viewed 
in its true light entrapment is not a de- 
fense to him; his act, coupled with his 
intent to do the act, brings him within 
the definition of the law; he has no rights 
or equities by reason of his entrapment. 
It cannot truly be said that entrapment 
excuses him or contradicts the obvious 
fact of his commission of the offense. We 
cannot escape this conclusion by saying 
that where ‘need arises the statute will be 
read as containing an implicit condition 
that it shall not apply in the case of en- 
trapment. The effect of such construc- 


a proviso which gives to the defendant a 
double defense under his plea of not 
guilty, namely, (a) that what he did does 
not fall 
statute, and (b) entrapment. 
amounts to saying that one who with) full 
intent commits the act defined by’ law 
as an oftense is nevertheless by virtue of 
the unspoken and infplied mandate of 
the statute to be adjudged not guilty by 
reason of someone’s else improper conduct. 
It is merely to adopt a form of words to 
justify action which ought to be based 


requires no | 


And this is the real basis | 
of the decisions approving the defense of | 


within the definition of the | 
This | 
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on the inherent right of the court not | The proof received in rebuttal. usually 


to be made the instrument of wrong. 


It is said that this case warrants such | 


a construction of the applicable act, but 
that the question whether a simiiar con- 
struction will be required in the case of 
other or more serious crimes is not be- 
fore the court. Thus no guide or rule is 
announced as to when a statute shall be 
read as excluding a case of entrapment; 
and no principle of statutory construction 
is suggested which would enable us to 
say that it is excluded by some statutes 
and not by others. 
‘The doctrine rests, rather, on a funda- 
mental rule of public policy. The pro- 
| tection of its own functions and the 


| ple belongs only to the court. It is the 


| province of the court and of the court | 
alone to protect itself and the government | 


from such prostitution of the criminal 


law. The violation of th inciples of | 
” ee ee | mate an abhorrent transaction. 


justice by the entrapment of the .unwary 
into crime should be dealt with by |the 
court no matter by whom or at what stage 
o1 the’ proceedings the facts are brought 
| to its attention. (Note No. 5.) Quite 
properly it may discharge the prisoner 
upon a writ of habeas corpus. (Note No. 6.) 


Equally well may it quash the indictment | 


~ entertain and try a plea in bar. (Note 
No. 7.) But its powers do not end there. 
Proot of entrapment, at any stage of the 
case, requires the court to stop the prose- 
cution, direct~that the indictment be 
quashed, and the defendant set at liberty. 
(Note No. 8.) If in doubt as to the facts 
it may submit the issue of entrapment to 
a jury for advice. But whatever may be 
the finding upon such _ submission the 
power and the duty to act remain with 
the court and not with the jury. 
Such action does not grant immunity 
| to a guilty defendant. But to afford him 
as his right a defense founded not on the 
statute, but on the court’s view of what 
the Legislature is assumed to have meant, 
is to grant him unwarranted immunity. 
If the court may construe an act of Con- 
gress so as to create a defense for one 
whose guilt the act pronounces, no rea- 
| son is apparent why the same statute may 
not be modified by a similar process of 
construction as to the penalty prescribed. 
But it is settled that this may not be 
done. 


27. The broad distinction between 


and the attempt to modify by judicial 
legislation the mandate of the statute as 
to the punishment to be imposed after 
trial and conviction is so obvious as not 
to need discussion. 

Recognition of the defense of entrap- 


as raising an issue for decision by the 

jury called to try him upon plea of the 

general issue, results in the trial of a false 
| issue wholly outside the true rule which 
should be applied by the courts. 
been generally held, where the defendant 
has proved an entrapment, it is permis- 
sible for the government to show in re- 
buttal that the officer guilty of incitement 
of the crime had reasonable cause to be- 
| lieve the defendant was a person disposed 
; to commit the offense. 
| approved by the opinion of the court. 


preservation of the purity of its own tem- | 





Ex parte United States, 242 U. S. | 


the 
refusal to lend the aid of the court’s own 
processes to the consummation of a wrong | 


diem tathe odd 46 Gas @aeda UP tee Gate | ment as belonging to the defendant and | 


it has | 


This procedure is | 


amounts to no more than that the de- 
fendant had a bad reputation, or that he 
had been previously convicted. Is the 
statute upon which the indictment is 
based to be further construed as removing 
the defense of entrapment from such a 
defendant? , 


Whatever may the demerits of the de- 
fendant or his previous infractions of law 
these will not justify the instigation and 
creation of & new crime, as a means to 
reach him and punish him for his past 
misdemeanors. He has committed the 


| crime in question, but, by supposition, only 


because of instigation and inducement by 
a government officer. To say that such 
conduct by an official of government is 
condoned and rendered innocuous by the 
fact that the defendant had a bad repu- 
tation or had previously transgressed is 
wholly to disregard the reason for refus- 
ing the processes of the court to consum- 
It is to 
discard the basis of the doctrine and in 
effect to weigh the equities as between 
the government and the defendant when 
there are in truth no equities belonging 
to the latter, and when the rule of action 
cannot rest on any estimate of the good 
which may come of the conviction of the 
offender by foul means. The accepted 
procedure, in effect, pivots conviction in 


| such cases, not on the commission of the 


crime charged, but on the prior reputa- 
tion or some former act or acts of the 


defendant not mentioned in the indict- 
met. 


The applicable principle is that courts 
must be closed to the trial of a crime 
instigated by the government’s own 
agents. No other issue, no comparison of 
equities as between the guilty official and 


| the guilty defendant, has any place in the 


enforcement of this overruling principle 
of public policy. 


The judgment should be reversed and 
the cause remanded to the District Court 
with ingtructions to quash the indictment 
and discharge the defendant. 


Mr. Justice Branpers and Mr. Justice 
Stone concur in this opinion. 


Note No. 1—See O’Brien v. United States, 
51 F. (2d) 674, footnote 1, p. 678. 

Note No. 2—Compare Olmstead v. 
States, 277 U. S. 438. 

Note No. 3—Casey v. 
S. 413. 


Note No. 4—See Hannay v. Eve, 3 Cranch. 
242, 247; Bank of United States v. Owens, 2 
Pet. 527, 538; Bartle v. Coleman, 4 Pet. 184, 
188; Hanauer v. Doane, 12 Wall. 342, 349; Trist 
v. Child, 21 Wall. 441, 448; Hazelton v. Sheck- 
els, 202 U. S 71; Crocker v. United States, 240 
U. S. 74, 78 

Note No. 5—Compare Gambino v. 
States, 275 U.S. 310, 319. 


Note No. 6—See United States ex rel. Hassell 
v. Mathues, 22 F, (2d) 979. 


Note No. 7—Compare United States v. Pappa- 
goda, 288 Fed. 214; Spring Drug Co. v. United 
States, 12 F. (2d) 852. 

Note No. 8—In United States v. Echols, 253 
Fed, 862, upon the tender of a plea of guilty, 
the court of its own motion examined the 


United 


United States, 276 U. 


United 


| prisoner and the officers concerned in his ar- 


rest; and being satisfied that these officers 
had instigated the crime, declared that public 
policy required that the plea be refused and 
the case dismissed. In United States v. Healy, 
202 Fed. 349, a judgment and sentence were 
set aside and the defendant discharged upon 
the court's ascertaining that the conviction 
was procured by entrapment. 
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The petitioner was held entitled to 
payment of its claim against the 
United States for the preparation of 
a general average statement as to 
losses incurred in extinguishing a fire 
on an Army transport. The court, 
without determining the question of 
whether the Government was liable to 
contribute in general average, held 
that the proper officer authorized the 
preparation by petitioner of the gen- 
eral average statement and that the 
petitioner was entitled to compensa- 
tion for preparing the statement. 


JOHNSON & HIGGINS OF CALIFORNIA 
v. 
UNITED STATES. 
Supreme Court of the United States. 
No. 166. 

On writ of certiorari to the Court of 
Claims cf the United States, 

CLetus KeaTING (STAUNTON WILLIAMS and 
RicHarD L, SULLIVAN With him on brief), 
for petitioner; THomas D, THACHER, So- 
licitor General (CHarLes B. Rucac, As- 
sistant Attorney General, WHITNEY 
Nortu Seymour, H. Brian HOuiianp, W. 
Marvin SMITH, CHARLES F. KINCHELOE, 
J. Frank STALEY and WILLIAM H. RILEY 
Jr., with him on brief), for respondent; 


J. M. RicuHarpson Lyet#H filed brief for 
as | 


Atlantic Mutual 
amicus curiae. 
Opinion of the Court 
Dec. 19, 1932 


Mr. Chief Justice Hucues delivered the 
opinion of the court. 

The material facts as 
Court of Claims are these: In December, 
1918, fire broke out on the United States 


Insurance Co., 


Army transport “Logan” bound from San | 


Francisco to Manila with a general cargo 
belonging to various owners. The “Logan” 
was under the operation, management 
and control of the United States. The 
cargo consisted in part of military sup- 
plies for American troops in Siberia and 
the Philippine Islands, supplies belonging 
to the government of 
Islands, supplies belonging to the Amer- 
ican Red Cross, and a small amount of 
personal property of officers of the United 
States Army, all of which was being trans- 
ported free of charge. In extinguishing 
theNfire, some of the cargo was damaged 
by water and some or all of the cargo 
was covered by insurance against general 
average losses. 

In August, 1922, the general superin- 
tendent and administrative officer of the 
Army Transport Service of the Quarter- 
master Corps requested the petitioner, a 
corporation doing business as average ad- 
juster and insurance broker, to prepare 
“a.statement of general average in order 
that the responsibility of the various 
parties concerned may be determined.” 
Attached to this request was a communi- 
cation from the Acting Judge Advocate 
General of the United States to the 
Quartermaster General which referred to 
the claim of the marine underwriters for 
contribution in general average and 
stated: “The claim being a valid one, it 
is therefore recommended that prompt 
steps be’ taken to ascertain the amount 
due the insurnace company by way of 
contribution in general average. For this 
purpose, it is recommended that the mat- 
te. be referred to a general average ad- 
juster.” Petitioner accordingly made its 


| tion that the proper officer of the Gov- 
| ernment was authorized to employ peti- 


| the circumstances, petitioner’s 
| not depend upon the determination of the 
| liability of the Government to contribute 





the Philippine | 
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| investgiation and prepared a4nd submitted | 
to the general superintendent of the Army | 


Transport Service at San~Francisco the 
usual general average statement. For this 


| service and incidental disbursements, pe- 


titioner made the “usual, customary and 
reasonable charge” and, upon disallow- 
ance of the claim by the Comptroller 
General, petitioner brought this suit. 

The Court of Claims held that the Gov- 
ernment was not liable to contribute in 
general average and that, in consequence, 
none of its officers had authority to con- 
tract for the preparation of a general 
average statement. The Court of Claims 
dismissed the petition and this Court 
granted certiorari. 

The Solicitor General, while not for- 
mally confessing error, and while reserv- 
ing the question whether the Government | 
was liable to contribute in general aver- | 
age, is in accord with petitioner’s conten- 


tioner for the purpose stated. We are of 
the opinion that this view is correct. In 
right did 





in general average. The question of that | 
liability could not be regarded as free 
from doubt. The cargo underwriters had 
madé claim for contribution and the 
Judge Advocate General of the Army had | 
advised that the claim was valid. On re- 
ceiving this information, it was the duty 
of the officer responsible for the operation 


| Of the vessel to prepare the general aver- 
found by the | 


age statement in order that the basis for 
adjustment might be available. Ralli v. 
Troop, 157 U. S. 386, 400. That duty, in 
this instance, apart from the question of 
the liability of the Government for gen- | 
eral average as to which it is not now 
necessary to express an opinion, lay with 
the gcr val superintendent and administra- 
tive officer of the Army Transport Service, 
and in order that he might properly per- | 
form it, he was entitled to avail himself 
of the assistance of general average ad- | 
justers. 
Judgment reversed. 
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of additional taxes, Government’s suit 
on, statute of limitations, 13. 

Supersedeas, entry of judgment on bond 
without notice to surety, 34. 

Bridges, State taxation of international bridge 
corporation, regulation of foreign com- 
merce in violation of commerce clause, 


53. 

Capital stock. tax, State tax imposed on inter- 
national bridge corporation, violation of 
commerce clause, 53. 

Carriers, see Motor carriers, Railroads, Ship- 


ping. 
Cities, see Municipal corporations. 
Collision, damages, loss of use of tug during 
pets of repairs, spare boat doctrine, 
Congressional districts, validity of State Re- 
districting Act, requirements of Federal 
Act of 1911 as to compactness of terri- 
tory and equality of population,/25. 
Conspiracy, to violate Mann Act between man 
and woman consenting to transporta- 
tion, 10. 
Constitutional law 
Contracts, liberty of. 
Motor carriers, regulation of nite con- 
tract carriers, 63. \ 
Warranty law invalidating agreement of 
buyer of certain kinds of machinery, 
waiving em to rc’ ‘nd within reason- 
able time for unfitne:s, 49. 
Delegation of legislative power, Food and 
rugs Act, misbranding, power of ad- 
ministrative department to make regu- 
oe permitting reasonable variations, 


Departments of Government, empowering 
courts to exercise administrative pow- 
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ers, remedy in State court against re- 
vocation of blue sky law license, 46. 

Due process of law, see Due process of law. 

Equal protection of laws, see Equal protec- 
tion of laws. 

Impairment of obligation of contracts, rail- 
road rates, reparations, payment prior 
to State commission's finding of unrea- 
sonableness, 42. 


Informing accused of nature and cause of 
accusation, Food and Drugs Act, mis- 
branding; provisions permitting reason- 
able variations, 16. 


Privileges and immunities, railroads, award 
of reparations, retroactive operation of 
State Commission’s finding of unrea- 
sonableness of rates, 42. 


Taking of private property withou. compen- 
sation, construction of fire station in 
park as affecting adjacent owners of 
residential property, 56. 

Contracts, see specific titles, 
law. 
Corporations, taxation. 

Capital stock tax, State tax imposed on in- 
ternational bridge corporation, violation 
of commerce clause, 53. 

Federal income tax, see Federal income tax. 

Counterclaim, patent infringement, jurisdic- 
tion of court, appealability of order dis- 
missing counterclaim for injunction 
Prior to judgment on plaintiff’s claim, 


Constitutional 


Courts 

See also Federal courts, stare decisis, 
preme Court of United States. 

Administrative duties, blue sky law, valid- 
ity, 46. 

Criminal law 

See also specific crimes. 

Counsel, accused’s right tq benefit of, 
court’s failure to make effective appoint- 
ment of counsel as violation of due 
process clause, 19. 

Entrapment, as defense, construction of 
statute to exclude acts induced by en- 
trapment, submission of defense to jury 
in liquor case, 87. 

Informing accused of nat&re and cause of 
accusation, Food and Drugs Act, mis- 
branding, provisions permitting reason- 
able variations, 16 

Plea, entrapment as defense under plea of 
not guilty, necessity of plea in bar, 87. 

Probation, revocation, summary proceeding, 
notice to probationer, abuse of privi- | 
lege of leaving jail for dental work as | 
ground for revocation, 60. 


Damages, tug loss of use of, during period of 


repairs, effect of overtime use of other 
tugs, spare boat doctrine, 36. 


Su- 





Death, seaman from shipowner’s negligent 
failure to furnish medical care as death 
from personal injuriés caused by negli- 
gence under Jones Act, 44 , 

Dedication, park, as affecting power to con- 
struct fire station im, 56. 

Delegation of legislative power, Food and 
Drugs Act, misbranding. power of ad- 
ministrative department to make regu? 
lations permitting reasonable variations, 
16. ~ 

Deportation of aliens, see Aliens. 

District of Columbia, parks, construction of 
fire station in, 56. 

Due process of law 

Aliens; penalty imposed for bringing exclud- 
able aliens to United States, conclusive- 


ness of departmental finding, 54. | 


Counsel. right of accused to benefit of, | 
court's failure to make effective appoint- 
ment of counsel as cenial of due proc- 
ess, 19. 4 


Food and Drugs Act, misbranding. provi- 


sions permitting ree-onable variations, 
16. 


Judgment on supersedeas bond, entry with- 
out notice to surety, 34. 

Motor carriers, State regulation of private 
contract carriers, 63. 

Oil EOC OOn orders, enforcement by mili- 
tia, 78. 

Railroads. 

Accounting classification, collieries as non- 
transportation property, validity of or- 
der of Interstate Commerce Commis- 
sion, 3. 

Rates, reparations, payment in accordance 
with approved schedule, pri-r to State 
commission's finding of un easonable- 
ness, 42. 


Sales, warranty law invalidating agreement 
of buyer of certain kinds of machinery, 
waiving right to rescind within reason- 
able time for unfitness, 49. 


Taking of private property for street im- 
provement without condemnation pro- 


ceeding, jurisdiction of Federal court to 
enjoin, 6. 


SUPREME COURT DECISIONS 


Taxation of one-half of property on death 
of one of two joint tenants, effect of 
survivorship, 59. 

Eminent domain, taking of property for street 
improvement without condemnation 
proceeding as violation of due process 
clause, jurisdiction of Federal court to 
enjoin, 6. 


Entrapment, liquor case, sufficiency of evi- 
dence for submission of defense to jury, 
construction of statute to exclude acts 
induced by entrapment, 
plea in bar, 87. 


| 0 protection of laws 


otor carriers, State regulation of private 
contract carriers, 63. 


Railroads, statutory presumption of negli- | 


gence, 18. 


Sales, warranty law invalidating agreement | 


of buyer of certain kinds of machinery 
waiving right to rescind within rea- 
sonable time for unfitness, 49. 


Equity, adequate remedy at law, bankrupt’s 


trustee’s suit to recover preferential pay- 
ments, 17, 


erty in possession of corporation’s re- 
ceivers to satisfy judgment against indi- 
vidual who had 
corporation to obtain receivership, 
Federal courts 
Bench warrant, original jurisdiction of Su- 


preme Court of United States to com- | 


pel Federal judge to issue, 58 
Blue sky law, jurisdiction of court to en- 


join enforcement of order revoking li- | 


cense, licensee's failure to exhaust rem- 
edy in State court, 46. 


Costs, bonds or deposits, exemption of sea- 


men, 53. 
Interstate Commerce Commission’s order, 


negative form of order as affecting juris- | 


diction, 67. 

Martial law for enforcement of oil produc- 
tion orders, jurisdiction to enjoin en- 
forcement, 78. 

Patent infringement 
counterclaim, 77. 

Substantial Federal question, appropriation 
by city of private property for street 
improvement without condemnation 
proceedings as taking of property with- 
out due process of law, 6. 7 

Transfer from equity to law side of court, 
time of application, 17. 

Federal estate tax, joint tenants, taxation of 
one-half of property on death of one 
of two joint tenants, vesting of right 
to whole estate at time of creation of 
estate or death of joint tenant, 59. 


suit, jurisdiction of 


| Federal inconie tax 


Bond to stay collection of additional taxes, 
Government's suit on, statute of limita: 
tion, 13. 


Capital gains, oil and gas lease, cash con- 
sideration received by fee owner as gain 
from sale of capital assets, 5 

Deductions. 

Depletion, cash bonus received by oil land 
lessor as return of capital, reasonable 
aliowance, 47. 

Loss sustained by corporation in transac- 
tions with estate of decedent who had 
been sole stockholder, estate and corpo- 
ration as separate entities, 74. 

Loss sustained by taxpayer in payment of 
notes of corporation of which he was 
the majority stockholder, ‘business reg- 
ularly carried on" by taxpayer, 73. 

Worthlessness of stock of corporation of 
which taxpayer was sole stockholder, 
corporation as “business regularly car- 
ried on” by taxpayer, 75. 

Deficiency, computation by Board of Tax 
Appeals after determination on merits, 
consideration of new issues, 50. 

Royalties received by corporation as lessor 
of coal land as taxable income as dis- 

, tinguished from payments for capital 
assets, income of— 

Corporation, 50. 

Stockholder to whom royalties are 
tributed as dividends, 50. . 
destruction of cargo on vessel, exemp- 
tion of shipowner from liability under 
fire statute, 76. 

Fire station, power to city to construct, in 

park, 56. 


and Drugs Act, misbranding, provisions 
permitting reasonable variation, con- 
struction and validity of statute, 16. 
Foreign commerce, State regulation, taxation 
of international bridge corporation, 53. 
Fourteenth Amendment, see Due process of 
law, Equal protection of laws. 
Fraudulent conveyances, solvent individual's 
organization of, and transfer of assets 


Fire, 


Food 


transferred assets to | 
41. 
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to, corporation to obtain Federal court 
receivership, 41. 

Full faith and credit, State court judgment 
in Federal court suit to restrain en- 
forcement for want cf jurisdiction, 34. 


General average, liability of United States for 


services of adjusters, 92. 


Governor, martial law, declaration, for en- 
forcement of orders curtailing produce 
tion of oil, 78. 


necessity’ of | Highways, use of, regulation of private con- 


tract carriers, validity of statute, 63. 


| Immigration, see Aliens. 


Impairment of obligation of contracts, rail- 
road rates, reparations, payment accords 
ing to approved schedule prior to State 
commission’s finding of unreasonable- 
ness, 42. 

Income tax, see Federal income tax. 


Insurance, lite mmsurauce, failure. to deliver 
copy of application with policy, under 
statute, as affecting defense based og 
policy itself, 8. 


| Interstate Commerce Commission 
Execution, receivership assets, levy on prop’ | 


Accounting classification, collieries owned 
and operated by carrier for fuel supply 
as nontransportation property, 3. 

Guaranteed income for period following 
Federal control, conclusiveness of Com- 
mission’s certificate as to amount due, 1, 


Lease of other railroads, approvrl by Com- 
mission, validity of order, validity of 
statute authorizing approval in “public 
interest,” 11. 

Negative form of order, jurisdiction of court, 
divisions of joint rates, 67. 

Rates, divisions of joint rates, negative form 
of order as affecting jurisdiction of 
court, 67. 

Valuation, mandamus 
valuation of 
rights, 29. 

Intoxicating liquor 

See also Search and seizure. 


Entrapment, as defense, sufficiency 
dence for submission to jury, 87. 
Joint tenancy, Federal estate tax, time of 


vesting of right to whole estate as sur- 
vivor, 59. 


to compel 


specific 
trackage and 


terminal 


of evi- 


Judgments, see Res judicata. 


Jury, right to trial by, bankrupt’s trustee’s 

suit to recover preferential payments, 17. 

Leases, railroads, approval by Interstate Com- 
merce Commission, 11. 

Life insurance, failure to deliver copy of ap- 
plication with policy, under statute, as 
affecting defense based on nolicy it- 
self, 8. % 

Mandamus 

Bench warrant, writ to compel Federal dis- 


tric judge to issue, discretion of 
court, 58. 
Interstate Commerce Commission's valua- 
tion of trackage and terminal rights, 29. 
Supreme Court of United States, original 
jurisdiction, 58. - 

Mann Act, violation by woman ccnsenting to 
transportation, conspiracy ty man and 
woman to violate act, 10 

Master and servant, see Seamen. 


Militia, enforcement of oil production orders, 
Federal court’s power to enjoin, due 
process of law, 78. 

Misbranding, construction 
provision of Federal 
Act permitting re--onable variation, 16. 

Motor carriers, private contract carriers, va- 
lidity of State regulations, 63 

Municipal corporations 

Park, construction of fire station in, rights 
of adjacent residential property owners, 
56 


and validity of 
Food and Drugs 


Street improvement, taking of private prop- 
erty without condemnation proceeding 
as violation of due process clause, juris- 
diction of Federal court to enjoin, 6. 


¥ ! Negligence 
dis- 


Pilot of vessel in tow, towage company’s 
liability for negligence of, validity of 
pilotage clause, 51. 

Railroads, validity of statute creating pre- 
sumption, 18. 

Shipowner, death due to failure to furnish 
sick seaman medical care as death from 
“personal injuries’ caused by onegli- 
gence, liability under Jones Act, 44. 

Negroes, court's failure to make effective ap- 
pointment of’ counsel for nonresident 
Negroes charged with rape as denial of 
due process of law, 19. 

Oil and gas 

Leases, Federal income tax. 

Cash bonus received by lessor as return 
ot capital in computing depletion de- 
duction, reasonable allowance, 47. 
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SUPREME COURT DECISIONS 


Cash consideration received by fee owner | 


as gain from sale of capital assets, 5. 


Regulation of production, enforcement by | 


State militia, power of Governor to de- 
clare martial law, judicial power of Fed- 
eral courts, due process of law, 78. 


Parks, en of city to construct fire station | 


in, 


Patents, infringement, counterclaim, jurisdic- 
tion of Federal court, appealability of 
order dismissing counterclaim prior to 
judgment on plaintiff's claim, 77. 


| 


Penalties, bringing excludable aliens to United 


States, see Aliens. 
Pilots, towage, validity of pilotage clause, 51. 
Police power 
Motor carriers, regulation of private con- 
tract carriers, 63. 
Sales, warranty law giving buyer of certain 


Valuation by Interstate Commerce Commis- 
sion, mandamus to compel specific valu- 
ation of trackage and terminal rights, 
29. 

Rates 

Motor carriers, power of State to regulate 
rates of private contract carriers, 63. 

Railroads, see Railroads. 

Reapportionment, congressional districts, va- 
lidity of State Redistricting Act, 25. 
Receivers, solvent individual's organization of, 
and transfer of assets to, corporation to 
obtain receivership, right of individual's 
judgment creditor to levy on property 

in hands of recivers, 41. 


| Res judicata 


kinds of machinery reasonable time for | 


rescission for unfitness, 49. 


Presumptions, negligence of railroad, validity 


% statute under equal protection clause, 


Privileges and immunities, railroads, award of 
reparations, retroactive operation of 
State Commission’s finding of unrea- 
sonableness of rates, 42. 

Probation, revocation, summary proceedings, 
notice to probationer, abuse of privilege 
of leaving jail for dental work as ground 

Aor revocation, 60. 

Prostitution 


Deportation of alien for managing house of, 
limitations, 46. 
Mann Act, violation by woman, effect of 
man’s consent to transportation pro- 
ed by man, 10. 
acy 
-.1ent as defense in criminal case, 87. 
law invalidating agreement of buyer 
of certain kinds of machinery waiving 
right to rescina within reasonable time 
for unfitness, 49. 
Railroads 


Accounting classification, collieries owned 
and operated for fuel supply as non- 
transportation property, 3. 


Federal control, conclusiveness of Interstate 
Commerce Commission’s certificate as to 
guaranteed income, right of Govern- 
ment to recover alleged overpayment, 1. 

Lease of other railroads, approval by Inter- 
state Commerce Commission, 11. 

Operation, validity of statute creating pre- 
sumption of negligence, 138. 

Rates. 

Joint rates. divisions established by In- 
terstate Commerce Commission’s order, 
negative form of order as affecting 
court’s jurisdiction. 67. 

-Reparations, payment prior vo State com- 
mission’s finding of unreasonableness, 


| 


Federal income tax, decision in action 
against collector, conclusiveness in ac- 
tion against Commissioner of Internal 
Revenue, 50. 

State court order denying motion to vacate 
judgment as res judicata in Federal 
court suit to enjoin enforcement of 
judgment, 34. 


Sales, warranty law invalidating agreement of 


buyer of certain kinds of machinery 

waiving right to rescind within reason- 

able time for unfitness, validity, 49. 
Seamen 

Aliens, deportation, limitations, return from 
foreign voyage as new entry, 9. 

Costs, exemption from requirement of bond 
or deposit,*certiorari in Supreme Court, 
action under Jones Act as suit to “en- 
force laws made for their health and 
safety,” 53. 


Death of, caused by shipowner'’s negligent 
failure to furnish medical care as death 
from personal injury, liability for death 
under Jones Act, 44. 


Injuries, venue, application of provisions 
of Jones Act to State court actions, 53. 


Search and seizure, warrants 
Dwelling, sufficiency of affidavit 
probable cause, 7. 
Execution, failure to execute within 10 days, 
extension of time by redating war- 
62. 


to show 


rant, 
Shipping 

See also Aliens, Seamen, Towage 

General average, liability of United States 
for services of general average adjust- 
ers, 92. 

Loss of cargo destroyed by fire, exemption 
of shipowner from liability under fire 
statute, umseaworthiness at time of saii- 
ing, warranty, effect of bill of lading, 76. 

Special assessments, park, as affecting power 
to construct fire station in, 56. 


Stare decisis, railroad rates, reparations, pay- 
ment prior to State commission's find- 
ing of unreasonableness, effect of prior 
decision construing statute, 42. 
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States, congressional districts, validity of Re- 
districting Act, 25. 


Statutes 


See also Constitutional law; specific titles. 
Construction 
Administrative interpretation, 46. 
Entrapment, construction of statute to 
exclude acts induced by, 87. 
Punctuation, 16. 
Purpose, liberal construction to further, 87. 
Syntax, rules of, 46. . 
Indefiniteness. 
Food and Drugs Act, provision permitting 
reasonable variations, 16. 
Interstate Commerce Act, authority of 
Commission to approve lease of other 
railroads in “public interest,” 11. 


Statutes of limitation 
Deportation of aliens, see Aliens. 
Federal income tax, Government's suit on 
bond to stay collection of taxes, 13. 


Supersedeas, entry of judgment on bond 
without notice to surety, 34. 
Supreme Court 
Appeal from State court, substantial Fed- 
eral question, validity, unde: equal pro- 
tection clause, of statute creating pre- 
sumption of negligence on part of rail- 
road, 18, 
Certiorari, dismissal for delay in presenting 
Federal question, 34. 


Original jurisdiction, mandamus to compel 
district judge to issue bench warrant, 19 
Orig. 

Taxation, see Capital stock tax, Federal estate 
tax, Federal income tax. 
Towage 

Damage for injuries to tug, spare boat doc- 
trine, effect of overtime use of other 
tugs, 36. 


Negligence of pilot, towage company’s liabil- 
ity for, pilotage clause of previous writ- 
ten contracts as part of oral contract, 
validity of clause, 51. 

United States 

Contracts, general average adjusters, 
ity of employment, 92. 

Recovery of alleged overpayment of guaran- 
teed income to railroad, 1. 

Urgent Deficiencies Act, right to raise ques- 
tion of breach by railroad as majority 
stockholder of other road of fiduciary 
relationship to minority stockholder in 
suit to set aside order of Interstate 
Commerce Commission, 11. 

Venue 

Patent infringement suit, counterclaim, 77. 

Seaman's action for injuries, application of 
venue provisions of Jones Act to State 
court actions, 53 

Vessels, see Seamen. Shipping. Towage. 

Warrants, see Search and seizure. 

Zoning, fire station, construction in park, 56. 


valid- 





